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AN OPENING HORROR
STORY



Questions about termination
are often difficult because:

‘Termination’ is used to mean different
things at different times

Clauses often mix those things up, don’t
provide for the scenario which has
arisen or are open to different
Interpretations

Even when there is a contractual
termination clause, the common law on
termination can still apply, and it is
complex and full of jargon.
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How not to draft a termination clause

13 Termination

13.1 In the event of breach of THE AGREEMENT by either PARTY, the
parties shall use reasonable endeavours to agree a just and equitable

solution.

13.2 Clause 13.1 shall be without prejudice to the right of either PARTY to
terminate THE AGREEMENT for breach in circumstances where it is

just and equitable to do so.



Reasons for wanting out

Buyer

Seller

A fall in market
price of
good/service being
bought

Doubts about Seller’s
performance / liquidity

Buyer’s liquidity problem

A fall in demand for
Buyer’s product

An increase In
market price of
goods being sold

Doubts about
buyer’s liquidity

Increase In price of
materials / labour not
recoverable as a
variation
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“You are hereby given notice to rgmove your

remaining staff and employees cé ifflul [Platform]
1

with immediate effect. YOU are tifareby
Informed that the AGREEF#

terminated gnd




Clause Effect

19.1(a) Yard paid for all work done up to
terminate for date of termination

convenience

19.1(b) Any outstanding right to payment
terminate for ‘any IS deferred for a year. Buyer is
default whatever' if not |€ntitled to its costs of completion.

remedied promptly
after notice

38.2 terminate |if Contract just says Buyer “may
maximum liquidated terminate the CONTRACT once
damages reached the maximum amount of liquidated

damages have been incurred”




Original contract milestones
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38.2 ... the COMPANY may terminate
the CONTRACT once the maximum
amount of liquidated damages have
been incurred.

e The contract would be “terminated” — both
parties’ future obligations would disappear

« BUT unlike with a termination at common
law — there would have been no
repudiation. Therefore future obligations
do not crystallise into an obligation to pay
damages now.



You are hereby
iInformed that the AGREEMENT iIs
terminated under Clauses 19 and 34.2,
Milestone No. 8 having been exceeded
by 51 days and the maximum amount of
liguidated damages having been
exceeded.



“A shall have the right to
terminate this contract in the
event of any breach whatever by
B (including de minimis breaches
and breaches which would not
otherwise amount to repudiations
or give rise to a right of
termination at common law), all
B’s obligations hereunder being
of the essence”



Lombard North Central PLC v Butterworth
[1987] QB 527

5. Timely payment is of the essence

6. In the event of any breach by the
purchaser, all future payments become
payable immediately



“Material “Substantial “I'remediable
default” default” breach”
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Stocznia Gdynia SA v Gearbulk Holdings Ltd
10.6 Seller’s Default

The Purchaser shall be entitled, but not bound, to declare
the Seller in default and terminate the Contract:-

(a) If there is a major breach by the Seller of its obligation
... to proceed with construction of the vessel such
that ... the Vessel cannot be completed on or before the
[completion date]

10.7 Effect of termination
Upon termination ... in accordance with the provisions of

Article 10 ... the Seller shall ... repay ... all sums
previously paid to the Seller.



Tactics adopted by
employers
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Even if you're in the wrong, is it worth offering

to recontract?



(b) Using a variation clause to order
reducing variations.

JEE 2005

Y/dfiations “desirable for the completion

NGOV ARG ReGHRERNMAG R W prks”

Contract Administrator or subsequently
sanctioned by him shall vitiate this contract

Variation = “alteration or modification of the
design, quality or quantity of the Works
including: ...the ... omission ... of any work”



(c) Trying to use risk of non-payment
as leverage in negotiating reduced
price

No duty to renegotiate — rights are as in contract

Only situation in which you might consider is where:

(1) If you agree the lower price, you'll get paid that lower
price; and

(2) If you hold out for the price previously agreed, you'll
never see the money

Other points to consider:
Reserve position?

Economic Duress?
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